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Bohdan A. Futey

Bohdan A. Futey is a Senior Judge on the United States Court of Federal Claims in
Washington, DC, appointed by President Ronald Reagan in May 1987. Judge Futey
has been active in various Rule of Law and Democratization programs in Ukraine
since 1991. He served as a member of the working group on Ukraine’s Constitution
adopted on June 28, 1996. Judge Futey is a professor at the Ukrainian Free Univer-
sity in Munich, Germany and a visiting professor at the National University of Kyiv-
Mohyla Academy in Kyiv, Ukraine. In March 2015, he was appointed by the President
of Ukraine to serve as a consultant on the Constitution Commission

LEGAL RECOGNITION OF THE HOLODOMOR
AS GENOCIDE INTERNATIONAL COVENANTS,
AGREEMENTS, AND COURT DECISIONS

Implementing Lemkin’s Legacy

hank you for the honor of speaking at this event,

in remembrance of the Holodomor Genocide.
Between 1932 and 1933, millions were starved to
death in one of the gravest man-made tragedies
inflicted on the Ukrainian people and nation. My re-
marks today will concentrate on the legal basis for
calling this tragedy a genocide in accordance with
international law, conventions, and standards estab-
lished for war crimes and crimes against humanity.
The crime of genocide has become a familiar charge
in both international and domestic tribunals over the
last seventy-five years, originating at the end of the
Second World War. The International Military Tribunal
at Nuremberg (“Nuremberg Tribunal”) provided the
framework for much of today’s international huma-
nitarian law and international tribunals. World War
IT “marked the transition of international law from a
system dedicated to state sovereignty to one also
devoted to the protection of human dignity”'. The
Nuremberg Tribunal, which was created in 1945, was
the first international tribunal before which individuals
were found criminally liable for violations of interna-
tional humanitarian law or the law of war®. Significantly,
the Charter of the Nuremberg Tribunal also provided
the first formal definition of crimes against humanity:

1 David J. Bederman & Christopher J. Borgen & David A. Martin, International
Law: A Handbook for Judges 87 (The American Society of International
Law, Foundation Press 2001).

2 International Law and Litigation for U.S. Judges: Federal Judicial Center
13 (The American Society of International Law).

“murder, extermination, enslavement, deportation,
and other inhumane acts committed against any
civilian population, before or during the war; or per-
secutions on political, racial, or religious grounds in
execution of or in connection with any crime within
the Jurisdiction of the Tribunal, whether or not in
violation of the domestic law of the country where
perpetrated™.

The final Judgment of the Nuremberg Tribunal,
however, did not use the term “genocide” What the
indictment framed as genocide - the extermination
of racial and national groups - the judgment “conce-
ptualized... as a distinct and aggravated form of
murder; but not as an offense separate from war
crimes or crimes against humanity. The success of
the Nuremberg Tribunal paved the way for the Ge-
nocide Convention of 1948, the necessity of which
was emphasized by the Nuremberg Judgment.

The U.N. General Assembly unanimously adopted
the Convention on the Prevention and Punishment
of the Crime of Genocide (“Genocide Convention”)*
on December 9, 1948 in Paris, France, with the
purpose of preventing, criminalizing and punishing
acts of genocide®. The Genocide Convention entered
into force on January 12, 1951. It was ratified by the

3 See Matthew Lippman, The Convention on the Prevention and Punishment
of the Crime of Genocide: Fifty Years Later, 15 Ariz. J. Int'l & Comp. L. 415,
425 (1998).

4 U.N. GAOR, 3rd Sess., Part |, at 174, U.N. Doc. A/810 (1948).
5 Lippman, supra note 3, at 452.
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Death Notice of 19 year old Andriy Ostapenko in May 1933, the cause of death being listed as “Ukrainian’.

Presidium of the Supreme Council of the USSR on
March 18, 1954, with the Ukrainian SSR ratifying on
November 15, 1954, and the Russian SSR on May 3,

1954. Article 1 of the Convention addresses States re-

sponsibility, confirming that Contracting Parties will

undertake to prevent and punish genocide, whether
committed in time of peace or war. Article 2 of the

Convention specifically defines genocide, as any of

the following acts committed with intent to destroy,

in whole or in part, a national, ethnical, racial or reli-
gious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members
of the group;

(c) Deliberately inflicting on the group conditions of
life calculated to bring about its physical destruction
in whole or in part;

(d) Imposing measures intended to prevent births
within the group;

(e) Forcibly transferring children of the group to ano-
ther group.

In international law, genocide is thus comprised of
both a physical act, and a mental element. In order to
establish the mental element, a party must show that
the prohibited act is done with the intent (dolus spe-
cialis) to destroy members of a protected group, solely
because of their affiliation with that group. This does
not require evidence of motive or premeditation, but

does require the evidence to be “fully conclusive™.
Additionally, the Convention's enumeration of physical
acts constituting genocide in Article 2 is intended to
be restrictive rather than illustrative, in contrast to
the broader conception of genocide advanced by Dr.
Raphael Lemkin, the legal advisor to Robert Jackson,
the U.S. Chief Prosecutor for the Nuremberg trials,
and early advocate for a convention prohibiting ge-
nocide. Dr. Lemkin favored an increased scope of
protection for racial, national, and religious groups
whose cultural, political, social, or physical existence
were imperiled’. The Convention does succeed, ho-
wever, in providing expansive categories of criminal
liability; these include genocide, conspiracy to commit
genocide, direct and public incitement to genocide,
attempted genocide, and complicity in genocide®. Dr.
Lemkin is also credited with coining the term “genocide”
from the Greek prefix genos meaning race and Latin
suffix cide meaning killing.

Another important development in prosecution of
genocide was the Convention on the Non-Applicability

6 Application of the Convention on the Prevention and Punishment of the
(rime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro);
Summary of the Judgment of 26 February 2007, No. 2007/2, at 11,
available at www.icj-cij.org. See also Lippman, supra note 4, at 454-55.

7 Lippman, supra note 3, at 424.
81d. at 458.
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of Statutory Limitations to War Crimes and Crimes
Against Humanity adopted by the U. N. on November
26, 1968°. The Convention on Statutory Limitations
emphasizes and expands the scope of prosecutions
for genocide under the Genocide Convention by eli-
minating any domestic barriers to such prosecutions.
The Ukrainian SSR ratified the agreement on June
19, 1969, and Russian SSR on April 22, 1969. The Co-
uncil of Europe introduced the European Convention
on the Non-Applicability of Statutory Limitations to
Crimes Against Humanity and War Crimes in 1974.

The Convention on Statutory Limitations, taken
together with the jus cogens (“compelling law”) status
of the prohibition of genocide, eliminates the argument
that acts of genocide committed prior to the Genocide
Convention are not subject to prosecution. The pro-
hibition of genocide is now universally regarded as
jus cogens (compelling law of preemptory nature),
and the duty to punish genocide as an obligation erga
omnes (against all - states and individuals)'°. Persons
charged with genocide cannot “credibly contend that
their prosecution for the contravention of a primary
and pre-existing norm of international law constitutes
retroactive punishment”"!. Thus, the Convention on
Statutory Limitations eliminates any potential domestic
restrictions on the prosecution of persons for acts of
genocide as a crime against humanity.

The Genocide Convention was examined by the
International Court of Justice (“IC]”) at the Hague
when Bosnia and Herzegovina brought suit against

2 U.N. GAOR, 23rd Sess., Supp. No. 18, at 40, U.N. Doc. A/7218 (1968).

10 See Orna Ben-Naftali & Miri Sharon, What the ICJ Did Not Say About the
Duty To Punish Genocide, 5 J. Int'l Crim. Just. 859, 869 (2007).

" Lippman, supra note 3, at 471-72.

Serbia and Montenegro alleging violations of the Ge-
nocide Convention'?. The ICJ issued its opinion of
February 26, 2007". The decision is significant in
that it recognized an affirmative obligation to prevent
genocide, thus showing that state responsibility is a
corollary to a State’s obligation to prevent genocide
under Article 1. The Court articulated that “respon-
sibility is not incurred simply because genocide occurs,
but rather if the State manifestly failed to take all me-
asures to prevent genocide which were within its
power, and which might have contributed to preventing
genocide™*. The Court found by a fourteen to one
vote that Serbia had violated its obligation to prevent
genocide, but stated that the acts of those who com-
mitted the genocide at Srebrenica could not be
attributed to Serbia’.

In light of the evolution of both the definition of
“genocide” under the Genocide Convention and pro-
secutions for acts of genocide before various interna-
tional and domestic tribunals, the Famine-Holodomor
of 1932-1933 in Ukraine meets the international de-
finition of genocide, and should be recognized as
such’e.

12 Application of the Convention on the Prevention and Punishment of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro); Summary
of the Judgment of 26 Feh. 2007, No. 2007/2, available at www.icj-cij.org.

13 International Court of Justice, Press Release 2007/8, February 26, 2007,
available at www.icj.cij.org.

1.
5.

16 “International Legal Responsibility for the Genocide: Justice in the
Courts” Bohdan A. Futey, conference materials, the Holodomor, Sept. 25-
26,2008, Kyiv Ukraine.
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A secret decree on the removal of death registers from
village councils in the Kharkiv region for the period of
November 1932 to December 1933. Similar orders were
issued in other regions of Ukraine. In this way authorities
tried to limit access to mortality data and to hide the
magnitude of losses from starvation.
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A secret decree approved by resolution of the Council of
People’s Commissars (the government) of the Ukrainian
SSR on November 20, 1932codifies the sanctions to be
imposed on collective farms and villages that will be
listed on “black boards’”.

The Holodomor of 1932-1933 was first recognized
in Ukraine on the national level as genocide by the
Resolution of the Parliament of Ukraine on May 14,
2003 on the Commemoration of the Victims of the
Holodomor of 1932-1933. On November 28, 2006,
by the Law of Ukraine “On the Holodomor of 1932-
1933 in Ukraine,” the Holodomor was recognized by
the Parliament as genocide in accord with the Con-
vention of 1948 on the Prevention and Punishment
of the Crime of Genocide, and the legislation was
signed by the President.

The Executive branch arrived at the same conclusion,
when on May 16, 2008, the National Commission for
Strengthening Democracy and the Rule of Law, ap-
pointed by the Ukrainian President, adopted a Con-
clusion regarding the Juridical characterization of the
Holodomor as genocide in accordance with the defi-
nition formulated by the Genocide Convention. Ch-
airman of the Commission and Minister of Justice
Mykola Onishchuk signed the Conclusion on Se-
ptember 4, 2008.

A secret decree on the removal of death registers from
village councils in the Kharkiv region for the period of
November 1932 to December 1933. Similar orders were
issued in other regions of Ukraine. In this way authorities
tried to limit access to mortality data and to hide the
magnitude of losses from starvation.
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